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which has been long perfect, beyond any memo-
rials of our {pecies in heathen writers, and is
cozval with man, according to the teftimony of
fcripture : is there any reafon, I fay, to fuppofe,
that even Jamguage itfelf is the effet of human
sngenuity and experience ?

An Essay on CriMmes and PunNisuMENTS. By the
Rev, WiLLiam TurNErR, Read March 24,

1784.

R OM the original imperfeétion of Human
Nature in general, and the different oppor-
tunities and talents of individual men, imperfe&t
and different judgments will neceffarily arife,
fome of which, at lealt, muft confequently be
errors, Thefe will lead to the formation of dif-
ferent difpofitions and habits; of which, thofe
founded on right reafon, and a proper judgment
of things, muft be good, while thofe founded
on error, and a perverted judgment of things,
muft, in that proportion, be depraved. Thefe
different difpofitions will lead to correfpondent
altions, which will be good or bad likewife ; and,
as far as they are the one or the other, will be
proportionably ufeful or detrimental, to the
A2 ~ authors
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authors of them, and to the fuciety of which
they are members.

Since, then, our errors may produce fo im-
portant effeCts to ourfelves, and thofe with
whom we are concerned,.it is of the greateft con-
fequence that we fhould early corre& all fuch as
may lead to hurtful actions. This will be beft
effeted, by confidering attentively our various
relations with refpet to other beings, the advan-
tages we derive from fuch relations, and the
duties incumbent upon us in confequence of
them. .

Now we fhall find, that when man was firlt
created, he was placed in a world fo conftituted,
as that, by the praétice of certain perfonal and
relative duties, he might beft promote his own
happinefs, and that of his fellow-creatures. He
was thus made fubjeét to a moral law, engraven,
as i1t were, upon his mind, for the due obfer-
vance of which he was left accountable to his
Almighty Creator. But in procefs of time, as
mankind multiplied upon the earth, and viola-
tions of this original rule of ation increafed
continually in frequency and enormity, it became
neceflary for men to unite together, in diftinct
and feparate bodies, for mutual protection and
defence : and hence would arife the firft forms of
civil fociety.

Thus we find, that the human race are fubjeét

and accountable to a moral, and a political law.
At
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At the head of the one, is the great ¢
things, as the fupreme eternal Leg
Executor., At the head of the other,
civil governors, who are appointed ro
thefe important offices in thofe tempora
ties, into which men enter during thei
nuance in this world.

Each of thefe conftitutions of governm
attended with many advantages, the one pro.
ting our moral, the other our political happinc

With refpect to the former, however, the eter
nal laws of moral obligation, with the different
degrees of moral enormity, are fo deeply engraven
on the human mind by nature, and fo forcibly
republifhed in the books of revelation, that they
feem not fo much the obje&s of fpeculative dif-
quificion : every good man is fenfible of their
obligation, and of the proper reftrictions with
which they are to be taken. But an attention to
the rules by which aftions are eftimated in a
political view, is highly neceffary for all men,
whatever be their moral charaéter; fince other-
wife, they may be mifled by the idea, that the
fame general rules obtain both in the divine and
human governments, under the political as well
as the moral conftitution ; fo thar, if they be care-
ful to keep within the bounds of ftrict morality,
they can never become amenable to the laws of
civil fociety *. This, however, is, doubtlefs, an

* Compare Judge Forfter’s prefice to his Reports,
quoted in the Ja't page of this eflay,

X 4 error,
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i appear from the former part of the

flay, the propofed obje&t of which is,
o point out the difference between
1 political tranfgreffions, with their re-
punifhments: fo far, at leaft, as may
s to form fome idea of the rules which
flator fhould obferve, in his attempts to

. the diforders of fociety : And,

ccondly, To offer fome remarks on the pro-
tion of punifhments to offences; and to enquire
ito the right, utility, and fuccefs, of fevere civil

inftitutions, particularly of capital punifhments.

As we have divided trangreffions, fo we may
diftinguifh punifhments, into moral and political,
and with refpect to each of thefe may confider,
the end, the fubjeils, the nature, and the mea-
Jure, of punifhments.

I. The end of all punifhment {eems to be the
fame, viz. the prevention of future crimes; which
is effected, either by reforming or tying up the
hands of the offender himfelf, or by deterring
others from the imitation of his example. This
is the only ground upon which punifhment can
well be juftified; for barely caufling the offen-
der to fuffer, without producing any further effeft,
befides that it is no proper fatisfattion, feems to
1mply too much of a fpirit of revenge or malice;
which we cannot, without blafphemy, fuppofe to
attuate the Divine Being, and which is difclaimed
by every earthly judicature,

II. Bug
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II. But in the Jubjeis of punifhment we fhall
find a much greater difagreement; and indeed
the purpofes of moral and political government
are fo different, that we may naturally expett it,
The purpofe of the former is,sto0 train up rational
beings to the bigheft moral perfeiiion ; moral actions,
therefore, alone, muft be fubjeét to its laws, which
are calculated to obtain their end, by holding out
rewards for ations proceeding from a good prin-
ciple, and punifhments for thofe which arife from
a bad one. The purpofe of human governments,
on the other hand, 1s merely 2be prefervation of ils
various advantages 1o the feveral individuals of the
Sate ; and therefore, thofe ations which tend to
interrupt the enjoyment of thefe advantages, by
difturbing the peace and good order of fociety,
are the only fubjeéts of human laws.

This diftin&ion alfo neceffarily arifes from
the different powers of the judges, as well as
from the different ends of the inftitutions. For
fince all things are open to the Deity, fo that
he can difcover not only the attions, but even
the moft fecret thoughts of men, he is a proper
judge with refpect to the fpring or principle of

any action. But fince the wifeft human legi-

flator cannot undertake to determine, with cer=
tainty, the motives which have led to the per-
formance of any action, he muft not pretend to
punifh according to their moral enormity ; but
he is an adequate judge of the political benefit or

harm

L
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harm to be expeted from any particular aion,
or general courfe of conduét; and may therefore
juftly reftrain and punith all fuch as he is con-
vinced are inconfiftent with the peace of that
fociety over which he prefides, without enqui-
ring whether they proceed from a good or bad
moral principle. The infatuated murderer of
the Duke of Buckingham was probably influ-
enced by the beft motives to the commiffion of
fuch an offence; but whether this was aflually
the cafe or not, nay, though the magiftrate had
been fully perfuaded that it was, he would not
therefore have been juftified 1n acquitting him,
fince he would by that means have afforded an
opportunity for every murderer (nay indeed for
any offender) to plead the fame excufe; which,
as no plea of this kind can with certainty be
contradi&ed, would make way for the introduc-
tion of every kind of licentioufnefs, and quickly
bring on the total overthrow of civil fociety.
He was therefore obliged, whatever his private
opinion might be, to punifh the delinquent as

guilty of an offence againft the laws of his country ;
and as for the reft, muft content himfelf with

the refletion, that it is in the power of the
Divine Being hereafter to ratify or revoke his
fentence; to reward Felton, as a lover of his
country ; or to recompenfe Villiers, for the mis-
fortune he [uffered as the devoted vi@im of
blind party-rage,

We
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We may from. hence infer, by the way, that
the opinions of men cannot, with propriety,
come under civil jurifdittion; every man being
accountable, in this refpe¢t, to his moral go-
vernors only, his confcience and his God. It is
time enough for the civil magiftrate to interpofe,
when opinions manifeft themfelves in the con-
duét * of thofe who profefs them ; and then, if the
attions they occalion are hurtful to fociety, he has
a right to reftrain sbem, without troubling himfelf
to enquire (becaufe he cannot determine) whether
the principles which gave rife to them are true
or falfe,

We may alfo remark, in a curfory manner,
that this view of human punifhments furnifhes
a ftrong prefumptive evidence in favour of the
doérine of a future retribution, in which, all the
apparent injuftice of more imperfect courts will
be rettified, and a fociety be eftablithed, whofe
interefts will be more clofely connected with the
ftricteft principies of virtue. And though we
fhould allow, to thofe who contend for it, that
the #natural arguments for a future ftate are not
fufficient of themftlves to afford full convittion
of its certainty, yet when, fince the promulga-
tion of Chriftianity, we are convinced of it by
another kind of evidence, it is not, furely, de-
grading Divine Revelation, to fhew that its
doctrines are confiftent with right reafon; fince

* Pudfey-Ordination-Service, Q. III. p. 6o.
both
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both are the gift of the fame Almighty Being,
from whom contradiions cannot arife.

III. We are now come to the natyre of punifh-
ment. Concerning the nature of thofe punifh-
ments which will be inflicted by the Deity in
confequence of immoral a&ions, it is impofiible
for us to determine, in what they differ from hu-
~man punifhments, and how far they extend, Only
we may conjeture, that, as the moral government
of the Deity is of a fpiritual or mental nature,
the punithments alfo will probably be mental;
and may poflibly exift as long as their fubject,
the mind. Human governments, on the other
hand, being entirely of a temporary nature, the
punifbments they provide muft be temporary
allo; fuch as may cither produce an amendment in
the offender bimfelf, by laying before him fuch
motives as may be fufficient to deter him from a
repetition of his crime, or place him in fuch a
fituation, as fhall take away from him al] oppor-
tunity of doing further mifchief, The firlt of
thefe clafles comprehends fines, corporal  punifh-
ments, timprifonment for a lmited time, and tempamr_y
banifbment ; the fecond clafs includes perpetual im-
prifonment, or exile, and death.

It 1s obvious that thefe fancions carry with
them different degrees of feverity : which leads
us to enquire into,

IV. The rule or meafure of punifhment.

The general rule of all punifhments is, that

the
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the feverity be proportioned to the enormity of
the crime. But the difference between ethical
and political virtue (if fuch an expreflion may
be allowed) is no where more apparent, than in
this article. The term enormity, when applied
to crimes committed again(t the laws of morality,
fignifies the moral depravity of the altion, which
is diminifhed by any temptations there may be
to commit it; fince, as it requires greater forti-
tude to refrain from the commiffion of a crime,
when it is recommended by numberlefs tempta-
tions, fo thefe furnifh an apology for the perfon,
who has been fo unfortunate as to yield to them.
The frequency of the crime, particularly,. opera-~
ting as a temptation, furnifhes an efpecial excufe
for its commiffion. And in like manner, all other
circumftances, which may tend to induce a2 man
to commit any given offence, act like negative
quantities in arithmetic, tending to diminifh
the fum of enormity, and confequently to leflen
the punifhment.

Butwhen any altions are confidered as offences
againft human laws, the term enormity is not
ufed in a moral fenfe, but fignifies zbe degree of
detriment any particular aflion may occafion to the
Jlate. And,. by this rule, aftions, in themfelves
of little or no moral turpitude, may be punifhed
with the greateft feverity, as is frequently the
cafe with the crime of high treafon ; while, on
the other hand, the vileft and moft complicated

alts
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alts of villainy, may, through a neceffary defe&
of forefight in the legiflator, not only pafs un-
punifhed, but even, in fome cafes, be rewarded.
I am enabled to produce a cale, which will"
greatly 1illuftrate what has been faid : it comes
from an authority, which will readily be ac-
knowledged to be unqueftionable.* In one of
the midland counties of England, not many
years ago, an unnatural fon hired a bravo to
murder his father. In confequence of the old
man’s death, a proclamation was iffued out,
offering a reward to any one who would difcover
the offender, and a pardon to any accomplice
who was not the immediate murderer. The fon
informed againft the perfon whom he had him-
felf hired, and, upon his convition and execu-
tion, claimed and obtained the pardon and the
reward. Now we cannot, if we wifhed it, con-
ceive a more glaring inftance of moral depravity;
and yet, by human laws properly conftituted,
this moft atrocious of all perfons was not only
indemnified, but rewarded, for that very ation,
in which his villainy was moft eminently appa-
rent. '

In this view of the term, the frequency of any
crime increafes, inftead of leflening, its enormity.

® Dr. Aikin (a man never to be mentioned by his pu-
pils but with gratitude and " veneration) produced this
inftance in his Ethical Leétures, as a cafe which happened

in Leicefterfhire, during his refidence at Kibworth.
For
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For all crimes being hurtful to the ftate, their
frequent commiffion ought to be carefully pre-
vented, and the increafe of them is an alarming
fymprom of political decline. When, therefore,
any crime is often repeated, its punifhment muft
increafe accordingly, in order to counterbalance
the additional temptation, which its general
commiflion might otherwife occafion. Thus
in the year 1748, his late Majeflty iffued a
proclamation, fetting forth, that in confequence
of the great frequency of high-way and ftreet-
robberies, he would pardon no perfon convicted
of this crime for the fpace of a year to come;
which was, in effeé, an increafe of punithment,
as it took away the chance of efcaping. *

For the fame reafon, all other temptations
to the commiffion of crimes, are to be counter-
balanced by fuch additional punifhments, as may
furnith {ufficient motives to refrain from them.
Among thefe temptations, dificulty of deteftion
is one of the moft powerful,t and is on that
account moft generally and ftri®tly guarded
againft. Thus, in cloathing countries, to cut
off, and take away a part of a piece from the
tenter-hooks is a capital offence; but to fteal
the whole piece only fubjeéts the delinquent to

* A fimilar meafure was purfued, in the year 1783,
with refpett to robberies attended with murder, or cruel
ufage,

1 See the note on footpads, page 323,
the



320 My, Turner on Crimes and Punifbments.

the punithment of tranfportation. The reafon
of this is, that if the whole piece be taken,
it may eaflily be known by the marks of the
maker, but if the piece be cut, the marks are
loft, and the theft cannot be fo eafily difcovered.
And this principle was formerly carried fo far -
in the Ifle of Man, as Judge Blackftone informs
us, * that “ ftealing a horfe or a cow was only
¢ profecuted as a trefpafs, on account of the,
« difficulty of conveying them out of the ifland, or
¢ of {ecreting them in that fmall territory ; while
« ftealing a pig or a fowl was made a capital
“ crime, as fo {mall an animal might eafily
‘“ be devoured or concealed.” This laft inftance
1s adduced, only to fhew how far a principle
which is good, when modecrately applied, may be
ftretched into abfurd feverity.

Thus we fee, that whereas the frequency of
any crime, and the other temptations to its com=
miffion, /leffen its moral enormity, and confe-
quently diminith its punithment; thefe circum-
ftances, on the other hand, increafe the political’
enormity of an offence, and confequently increafe
the punifthment alfo.

At the fame time, it muft be acknowledged,
to be a very difficult part of the province of the
human law-giver, {o to proportion punifbments to
offences, as to keep clear, on the one hand, of

* Comm. Book IV. C. 1,
the
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the inconveniences, of too Jzx a fan&ion to the
laws, and to avoid, on the other, the evils of too
Jevere a one.—In order to do this with exafinels,
it is requifite that there be previoufly obtained
a full and perfect fcale* of offences, claffed
according to their political enormity, t which per-
haps is impoffible; and we muft afterwards be
able to apply the feveral kinds of punifhment
which it is in the power of the civil magiftrate
to infli€t, T in a due proportion to the degrees
of enormity marked down in the fcale. He who
approaches neareft to this ideal perfe@ion, is
the wifeft and moft perfett legiflator: he who
falls fhort of it, muft, in that degree, labour
under great difadvantages.

For if the evil confequences of the punithment
he appoints be lefs than the probable advantages
of the crime it is meant to reftrain, it will, in
effect, be worfe than no punifhment at all; for
then, what is gained by the crime, is gained not
only {ecurely, but legally. The article of fmug-
gling will afford us a ftriking rexample. The
political enormity of this offence feems not to have
been fufficiently attended to. || It ought to be
remembered, that other offences, without the

* Beccaria, C. VI. + See above, L. 4.
1 See above, I. 3.
Il Except by Dr. Franklin. See his admirable paper on
fmuggling in his Mifcellaneous Pieces.

Vour. II. 4 exception
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exception even of murder, immediately affect
individuals only ; whereas, in this. cafe, an im-
mediate, open, and violent attack is made upon
the property of the whole community, by en-
deavouring to defraud the ftate of thofe duties,
which make a part of its jult revenues. One
fhould therefore expelt, that even the feverefl

punithment would be provided againft a crime,
of this nature: whereas we find, that ail the
tll confequence that generally arifes to the offen-
der, 1s the feizure of thofe goods, the duty upon
which. he thus illegally avoids the payment of 5 *
and, in fome cafes, a fmall pecuniary fine. Now
if it be a chance of fix, or ten to one, that fuch
a {cizure will not be made, is this fufficient to
deter, nay is it not enough to encourage the fmug-

* This Judge Blackftone afferts (I. p. 317.) is the only
natural and reafonable punithment for fmuggling; but
at the fame time laments its inefficacy, and the neceffity
of greater feverity, in order to the reftraint of a crime,
¢¢ which, fays he, is no natural, but merely a pofitive
offence.” But if this were a fufficient reafon for lenity
in the cafe of fmuggling, it would be fo likewile for high-
sreafon. 'This admirable writer feems not to have attended
to the diftinction between moral and political enormity.

If it be objeéted, that all forcible atts of fmuggling, refift-
ance to cuftom-houfe officers, &c. are declared by 1gth
Geo. II. C. 34. to be Selony, it may be replied, that
other crimes are here involved with fmuggling; of which
Shooting at, or murdering, any one, is felony by itfelf; and
refiltance to the officers appointed to execute the laws, 15
a kind of treafon. So that it is not {muggling, but murder
and freafon, that are punifthed by this ftatuate, '

gler
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gler to perfitt in, a prattice fo highly detri-
mental to fociety ?

If, on the contrary, the punithment be too
fevere, as is the cafe, at leaft, whenever it is
more than adequate to the prevention of the
crime, the following pernicious confequences
mult neceflarily enfue.

1. As human punifhments cannot rife beyond
a certain height, if the feverer ones begin' to
be inflited too low in the fcale of offences,
the higheft punifhments will be brought iato
ufe long before we reach the higheft offence;
the neceffary confequence of which muft be,
that crimes of different degrees of enormity will
be punifhed equally. From hence it will as
neceflarily follow, that fuch crimes will be
looked upon as indifferent with refpet to each
other. = Habitual offenders are accuftomed to
eftimate crimes by their confequences, and not
by their moral turpitude: whenever, therefore,
the civil magiftrate makes no difference between
the punifbiment, they will be apt to make as little
difference between the commiffion, of one, two,
or more of them; according as it may fuit their
prefent convenience, or occafion lefs danger of
detection. * Thus, if both robbery and murder

* Can there be a better reafon given, why footpads more
frequently accompany their depredations with cruelty than
highwaymen on horfeback, than that, as they are more
eafily purfued, it is their bufinefs to render the fufferers
incapable of purfuit?

) are
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are punifhed equally, the highwayman will natis-
rally argue with himfelf chus: ¢ I fhall be liable
¢¢ to the fame punifhment whether I rob this man,
¢ or whether I rob and murder him too; but
¢« if I rob him only, I leave an informer, who
« will endeavour to bring me to jultice; my
< fafeft way, therefore, is to put an end to him
¢« at once, and fo place an effectual bar to all
‘¢ information, at leaft from that quarter.” This
is the reafon which Judge Blackftone affigns,
though there may probably be others, why.in
France they feldom rob but they murder alo,
whereas in China, where murderers only are
cut to pieces, they often rob, but never mur-
der.* And he at the fame time anfwers the
queftion ¢ why does not this principle operate
¢ in England, as well as in other countries 2 by
thewing, that though the fame punilhment is
provided both for robbery and murder, yet the
-tobber has many chances of efcaping, while
the murderer is almoft fure of having his fen-
tence ftrictly executed : befides that a difference
is made, both in the expedition and folemnity of
the execution, and in the fubfequent difpofal
of the body.

2. ‘Again, if the fame punifhment muft ferve
for different crimes, and the higheft punithment
is an adequate fatisfallion for the highelt crime,

* Comm. B. IV. C, 1, p. 18,
for
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for many crimes it muft be more than a fatis-
faction, and therefore worfe, that is, more detri-
mental to fociety, than the crime itfelf. The
“ laws of Draco, we are told, were made on a dif-
ferent principle : he conceived that the leaft offences
- merited death, and he could find no greater punifh-
ment for the higheft. But however thofe divines
may determine on this fubjet, who - contend,
that every fin, being an offence againft an infinite being,
is deferving of an infinite and eternal punifbment,*
yet certainly no politician will admit this law-
giver’s principle. And we need not wonder that
his dreadful code, empharically, but properly
faid to have been writien in blood, was not {uffered
to continue long in force, ,

But this evil is of ftill greater confequence,
as it leads to another of much more fatal ten-
dency. For, '

3. The too great feverity of punifhments Ain-
ders the execution of the laws, efpecially of thofe
which have for their objet crimes of a lefs atro-
cious nature. In this cafe, T either the party
injured 1s induced to negle® a profecution,
rather than caufe the delinquents to be fo heavily
punifhed ; or, if he brought to a trial, the jary

* Is it not at Jeaft as plaufible to fay, that every fin, be-
ing the ation of a finite being, may be correfted by, and
therefore 15 only deferving of, a finite and temporary
punijhment ?

1 Blackftone, B. IV. C, 1, p. 1g.
Y3 are
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are led to violate their oath, and perjure them-
{fclves to procure his acquittal; and if all this
is not fufficient to fave him, the judge contrives
to avail himfelf of fome palliative circumftance
which may juftify a refpite : {o that it is a pretty
certain fact, that of all the criminals convited
in England upon capital indi¢tments, fcarcely one
in three really fuffers the punifhment appointed by
the laws.* Now it is wifely obferved by one
who well underftood human nature, { and the
obfervation is confirmed by conftant experience,
that crimes are more effectually prevented by the
certainty, than by the feverity, of their punifhment.
For I every offender, when he refletts upon the
very fmall proportion of convifts that really fuf-
fer for their offences, naturally encourages him-
felf with the refletion. ¢ Why fhould not I
efcape as well as others ?”’—And if, contrary to

* See the zable of exccutions at the end of Howard on
Prifons.

+ Beccaria. C. VIIL

t Blackftone has exprefled this fentiment fo much better,
that I cannot refift the temptation to copy his words:

¢« Among fo many chances of efcaping, the needy and
«« hardened offender overlooks the multitude that {fuffer;
¢« he boldly engages in fome defperate attempt, to relieve
¢« his wants or fupply his vices; and if, unexpeétedly, the
¢¢ hand of juftice overtakes him, he deems himfelf pecu-
¢ liarly unfortunate, in falling at laft a facrifice to thole
¢ laws, which long impunity has taught him to contemn.”

Vol. 1V. p. 19,
.2 his
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his own expectations, and to general probability,
the punithment fhould, in the end, fall upon
him, he does not fo much confider it as the juft
recompence of his crimes, as lament his misfor-
tune, it being marked out as the viGtim of an
aunjult and unreafonably fevere inftitution.
Rurther, the feverity of punifhment reards
its execution, even in the cafe of thofe who

actually fuffer.

Nulla unquam de morfe hominis cun@atio longa eft,

is a wife {fentiment of the poet, * which may
be extended to o/l fevere inftitutions, and ought
to have its due influence, as long as they con-
tinve in force: though, if it were merely on
this account, all fuch inftitutions ftand greatly
in need of a reform.  For the minds of the com-
mon people cannot eafily, at fuch a diftance of
time, connect the punithment with the aftion
that has occafioned it, and are tempted to con-
fider an execution, when it takes place long after
the offence committed by the fufferer, rather in
the light of a cruel and terrible exhibition, than
as the jult confequence of a particular violation
of the laws of fociety. t t

Thefe obfervations are intended to have a par-
ticular reference to capital punifhments, which,
however defended by fome politicians, appear

¢ Juvenal.
t Blackftone, B, IV. C. 31, Vol. IV. P- 397+

Y 4 to
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to have been oppofed of late by all the moft
refpectable writers on government; * and indeed
are certainly in moft cafes,’if not univerfally,
abfurd and impolitic.

Every wife and benevolent man will confider
with himfelf, that as life is a bleffing which he
cannot give, fo it behoves him carefully to
examine his right to take 1t away. He will
confider, that when mankind entered into fo-
ciety, they only gave up fuch a portion of their
natural liberty, and fubmitted to only fuch a
meafure of reftraint, as was effentially neceffary
to fecure to its members the advantages of fociety ;
and, therefore, that if this important end can
be anfwered without having recourfe to the
punifhment of death, there is no right belonging
to the magiftrate of infliting fuch a punifbment.§

* 8ir Thomas More, Grotius, La Coke, Beccaria,
Montefquieu, Blackitone, Voltaire.

+ This feems to be a better argument than the excellent
Marq. Beccaria’s upon the fubjeét, viz, ¢ that no man
“¢ has a right to take away his own life in a ftate of nature,
“ and therefore cannot give up any {uch right to the magi-
¢ ftrate.” (And Confiderations on Crim. Law. p. 186.)
For, admitting that no man has fuch a right, it muft be
obferved, that his right over himfelf, in a ftate of nature,
is not what he gives up, but his right over others, when
he enters into fociety. And 1t will bear a difpute, whether
a man, entirely free from controul, has not a right to
eftimate his lofs by an injury, at what value he pleafes.

Now
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Now that, fo far from being neceffary to anfwer
this end, capital punifhments are exceedingly
impolitic, and, as far as they operate, tend
frequently to prevent it, the obfervations already
made on fevere punifbments in general might be
fufficient to fhew.

But to thefe we may add, further, that the
ufe of capital punifhments argues a want of
capacity in the legiflator. It is rather an expedient
to get rid of certain inconveniences in fociety,
than an attempt to renedy them. It is ealy enough,
indeed, for the magiitrate to extirpate mankind,
but it 1s his bulinefs to amend them, and make
them happy. ¢ It is quackery in government,”
fays Blackftone, ¢ to apply too frequently the
‘¢ fame univerfal remedy, the altimum fupplicium :
¢ and that magiftrate muflt be efteemed both a
““ weak and a cruel [urgeon, who cuts off every
‘“ Iimb, which, through ignorance or indolence,
¢“ he will not attempt to cure.” ¥

The idea of capital punifhments would natu-
rally fuggeft itfelf in the infancy of a tate. When
any one had committed an offence, and difturbed
the peace ‘of fociety, the queftion would then
firft arife ¢ How fhall we prevent thefe things ?”
And the anfwer moft likely to occur to a fet
of barbarians would be, *“ Extirpate the offender,
f¢ and give yourfelves no further trouble about

Lal

* Blackftone, B. IV, C. 1. p. 17, 18.
“ him.”



330 M. Turner on Crimes and Punifbments.

“ him.”* But, as civilization increafed, it
would {oon be found a wifer method, to provide
fuch expedients as might effeCtually induce the
offender himfelf not to repeat his offence, deter
others from its future commiffion, and, at the
fame tme, preferve an ufeful member to fociety.
And though I will not undertake to determine
univerfally, that in proportion as political
governments have advanced towards perfection,
fubftitutes for capital punifhments have been
more frequently introduced ; T yet I think it may

be

* So the Hottentots have no fixed laws to dire&t them
in the diftribution of juftice, and confequently, when any
offence has been committed, there is no form of trial,
or proportion of punifhments to offences; but the Krau/
(village) is called together, the delinquent is placed in
the midft, and without further ceremony, demolithed with
their clubs, the chief ftriking the firft blow.

+ Feudal times will furnifh us with a ftriking exception,
Every one will acknowledge the imperfeition of this form
of government; and yet, under it, almoft all crimes were
reftrained (or more properly Jicenfed) by pecuniary muléts:
and few capital punithments were in ufe, except, moft
abfurdly, for breaches of the foreft law. The legiflators
of thofe days feem injudicioufly to have followed, in regu-
lating a fociety of which they were properly the governors,
the example of that cotemporary hierarchy, which fuc-
ceeded in its attempts to perfuade mankind, that it could
controul the diftribution of punifhments under a confti-
tution of government, of which izs chief direfors were
likely to be ranked among the moft unworthy members,
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be afferted with perfe&t fafety, that government
will never arrive at the perfe&tion of which it is
capable, till fome very effential reform is obtained
in our treatment of criminals.

And as frequent capital punithment 1s an
argument of the want of a regular police, and
a relique of barbarifm in the conftitution of
any fociety, fo its being ftill obftinately con-
tinued in ufe among us tends to retain among
the common people thofe barbarous manners,
from which this kind of punifhbment originally
took its rife, and to check the progrefs of that-
humanity of fpirit, which, happily for mankind,
has of late been making fuch rapid advances in
our part of the world. Let then the {pirit of
our punithments correfpond with the fpirit of
the times, in order that we may fooner attain
that perfection of univerfal charity, which ought
to be the governing principle of the human
mind.

Indeed the advocates for capital punifhments
feem now in general to be aware of the weaknefs

As thefe held forth a regular bill of indemnity for /s,
with prices proportioned to their enormity; fo #befe pub-
lifhed a fimilar lift of prices for licence to commit crimes:
and whereas, Jpiritually, you might blafpheme againit the
Almighty for a trifle; fo, politically, for a flated price,
you might purchafe the life of the king. A curious
conftitution, it muft be confefled, where the fipreme magi-

JSirate might be murdered with /afesy; but where it was
deatn 10 fhoot a parsridge !
of
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of their ground, and at prefent feldom attempt
to maintain it, except in cafes of murder and
high treafon. Perhaps in the latter cafe it may,
fometimes, be neceflary: and in the former,
feripture is broughe in upon us, and requires,
it is aflerted, the rigorous infliGtion of death.
Now with refpe@ to thé inftitutions of Mofes,
1t is to be confidered, that they were made for
the regulation of a very peculiar people, for
very particular purpofes.  Their whole civil
conftitution feems to have been admirably
adapted to the progrefs’ then made in political
advancement ; but to have been at the fame
time {o contrived, as to keep them where they
were, till the opening of a more perfect dif-
penfation. All, therefore, that we can fairly
conclude from the inftances of capital punifh-
ments, prefcribed by the law of Mofes, feems to
be, that fuch punifhments are not, in ‘their own
nature, abfolutely and univerfally, unjuftifiable ;
for the God of nature, we may be affured, would
never contradi&t and overthrow the eftablithed
laws of nature. But I can no more conceive
that we are obliged, in this inftance, to copy
the Jewifh code, than that we ought to have
retained the law of retaliation, * or that we are
wrong in not adopting the whole fcheme,
without alteration, relerve, or addition.

¥ Ex. xxi. 24. Lev, xxiv. 209,

But
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But the punifhment of murder by death, it is
faid, does not appear to have deduced its
origin or obligation from the law of Mofes
alone, but to have been required by the pre-
cept given-to Noah and his polterity, * “ Whofo
¢ {heddeth man’s blood, by man fhall his blood
‘“ be fhed,” and confequently to be obligatory
upon all the defcendants of that patriarch, [
hope 1 fhall not offend any one, by taking the
liberty to put my own fenfe upon this celebrated
paflage; and to enquire, why it fhould be
deemed a precept at all. To me, I muft con-
fefs, it appears to contain nothing more .than
a declaration of what will generally happen;
and in this view, to ftand upon exaltly. the {ame
ground with fuch paifages as the following. t
““ He that leadeth into captivity fhall go into
¢ captivity : ¢ He that taketh up the {word
““ fhall perifh by the fword.” The form of ex-
preflion is precifely the fame in each of thefe
texts; why then may they not be all interpreted
in the fame manner, and confidered, not as com-
mands, but as denunciations ? And if fo, the
magiftrate will be no more bound by the text in
Genefis, to punith murder with death, than he
will, by the text in the Revelations, to {ell every
Guinea captain to our Welt India planters,

* Gen. ix. 6.

-t RCV. XV. IO‘- Mattl Xx.‘fi. 52!

And,
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And yet, however jult and proper fuch a pro-
ceeding might be, I fuppofe no one will affert,
that the magiftrate is doxnd to it by either that
or any other text in the fcriptures ; or that zbat
alone would be admitted, as a fufficient reafon for
{o extraordinary a meafure. *

But in confidering the punifhment of murder
by death, upon the footing of political advantage,
which alone has any thing to do with the quef-
tion, may it not juftly be afked, what natural
reafon can be given, why the lofs of one mem-
ber of fociety fhould neceffarily be followed by
the lofs of another! And, if none can be given,
whether the prefent practice, on fuch occafions,
is any thing more, than a barbarous expedient
to get rid of a difficolty, than haftily curting a
knot, becaufe a little dexterity is requifite to
untie 1t 2

It would furely better become a wife politi-
cian, to enquire, what are the fprings which lead
men to the commiffion of crimes; and fo to
fuit his punifhments to particular offences, as
that they fhall in their own nature tend to pre-
vent them, and corre¢t their evil influence;
and not to infli& random punifhments, merely
to make the delinquent fuffer.

* Let it alfo be obferved, &y thofe avho auill quote Jeripture
upon the occafion, that when Cain murdered Abel, God
only fet @ mark upon him, that is, rendered him infamous.
'This is a fcripture precedent !

Now
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Now it will not be difficult to thew, that the
principal fprings of evil altions are, pride,
luxury, and idlenefs, affitted by the influence of
bad examples. To corret the ill effects of thefe
things, we at prefent confine our prifoners in
a ftate of abfolute indolence, in the company of
the moft deteftable of their {pecies, who enconrage,
inftead of fbaming them, with free accels to the
means of intemperance, the goaler being generally
a publican, and after five or {ix months of " zbis
kind of difcipline, we whip, banifh, or hang them.
In other words, we cherifb, as much as we are
able, thofe principles, and confirm, beyond the
pofiibility of amendment, thofe babits, which are
the foundations of all vicious condui? ; and then
inflitt upon them a momentary punithment,
which, if they furvive, they return into fociety
prepared &y ourfelves to become its moft detefta-
ble members; and if their punithment be the
conclufion of their prefent exiftence, we have
been doing them an injury which we cannot repair,
by contriving for the laft months of their lives
fuch a courfe of condué, as was {ure to confirm
their vicious principles and habits,

Is all this rational and wife ? Does it mani-
feft found judgment, or good policy ? Surely
not. Right reafon would fuggelt a very oppo-
fite proceeding. To counteraét the -effeéts of
1dlenefs and luxury, and prevent the influence
of bad company, it would fhew, that it was

much
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much more eligible, to apply the punifhments
of fbame, bard labour, * coarfe diet, and folitary con-
JSinement ; and thefe in different degrees, accord-
ing to the different enormity of the offences
committed, and 1n proportion as they have arifen
from one or another of thefe caufes.

Many advantages feem likely to arife from
this mode of punithment. That the cer/ain in-
fliction of hard labour would have more influence
upon the mind of the offender, than the prefent
bare probability of death, may naturally be fup-
pofed, and indeed has been frequently experi-
enced. And the duration of the punithment
would make a much deeper impreflion upon
{petators, than the inflantancous execution of a
criminal, and would therefore tend to deter more
effetually from the commiffion of crimes in
future. In fuffering this kind of punifhment
allo, the offender is compelled, 1n fome degree
at leaft, to fupport himfelf by his own labour,
as long as he remains under confinement; he
will alfo form habits of temperance and induf-
try, and thus be prepared for ufefulnefs in the
world, when the term of his punifhment is elapfed.
And that the reformation of the offender will
be very much promoted by fome portion of

* Diodorus Siculus tells us, that Sabacc, king of Egypt,
changed capital punifhments, with much fuccefs, into
ftated kinds of labour, Whofe example Grotius re-
commends.

Jolitary
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Jolitary confinement (affording him opporturities
of refleftion, breaking him from the fociety of
his old companions, &ec.) has been fufficiently
fhewn by the excellent Mr. Howard, in his
State of the Prifons in Holland. *

But the beft method, where it can be done,
of amending our penal code, is to take away all
occafion for its fevere inftitutions, by pre-
venting, as much as pofiible, the crimes they
reftrain from being committed; or in other
-words, by having recourfe to fuch previous
expedients, 1+ as fhall remove every profpeé of
advantage from their commiffion. Thus,* while
no other precautions were ufed to prevent the
coining of gold, than the making it a capital crime,
the offence grew every day more frequent; bur,
as foon as the late regulations refpecting gold
coin took place, which entirely preclude every

¥ See particularly his ftory of the fhoe-maker, who always
drank the health of his friends, the mafters of the Rafp-
houfe, for teaching him fobriety and induftry.

T Laws which only take effe@t pofferiori, and propofe
the prevention of crimes by cutting off the delinquent,
will never reform; whereas prudent provifions to corredt
the morals, and proper punifhments to countera® the
principles of criminality, will have fure and lafting effe@s.
Withoat fuch provifions, we may be making perpetual
alterations, but fhall in vain expect any falutary effedts
we fhall refemble thofe patients who are always taking
phyﬁc,_ but will not alter their bad diet, and intemperate
modes of living, Crim. Law, p- XIX,

Vou, II. Z profpect,
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‘profpect of advantage from this practice, the
offence died away of itfelf; and we now fcarcely
~ever (I believe I may fay #ever) hear of a fingle
offender in this refpect.

Thefe are the expedients which have hitherto
been ufed in thofe countries, where attempts have
been made to fubftitute other punifiments in the
room of capital ones, and otherwife to reform
the penal inftitutions ; and they have, 1 believe,
been almoft: univerfally attended with fuccefs.
The governments of China, Ruffia, * and Pruffia
have been foremoft in thefe experiments, while
other,” perhaps more perfed, ftates, have not
purfued this laudable meafure fo far as might
have been expetted. Even in England, this
excellent work has not hitherto been entered
upon with proper fpirit. Our penal laws have
too frequently been the work of a few, influ-
enced by various improper paflions, and not
direCted by that coolnefs which legiflators ought
always to poffefs. They have too often been
made upon the [pur of the occafion, as Lord Bacon
exprefles it, and when fo made, their revifal
has been afterwards neglected ; T or we fhould

® Grand inftru@ions for forming a code for the Ruffian
Empire. § z10.

+ If Lord Afhburton really was engaged, as we were
told, in the revifal, amendment and digeftion of our code
of penal laws, his death is much to be lamented by every
friend to humanity,

| not,
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not, in the eighteenth century, * have had reafon
to acknowledge with fhame, that ftealing a
{wan, * breaking down a cherry tree, * letting
out the water of a fith pond, * being feen in
the company of gypfies, * with upwards of a
hundred and fifty other a&ions which a man is
daily liable to commit, * are declared, by Englith
Alls of Parliament, crimes worthy of inftant death !

Is not this a fa& at which Englifhmen fhould
bluth ? And ought not our legiflators to under-
take, without dclay, the great but neceffary
work of reforming thefe fanguinary and Impo-
litic ftatutes ? Our country glorioufly led the
way 1n the abolition of torture; let us not be
afhamed to follow the good example which
others have fet us in return, and ftill further

* Blackftone. vol. IV, p. 4.
', Dalt. Juft. C..CLVT.
31t Geo. IL.Co XLIE
oth Geo. I.'C. XXII.
¥ sl Kz, CIXX
* Ruffhead’s [ndex to Statutes.

After this, will not any one acknowledge that Judge
Forfter, in the preface to his Crown Law, recommends
its frudy with fingular propriety, as a matter of univerfal
concernment ? . ¢¢ For,” fays he, * no rank or elevation
““ in life, no uprightnefs of heart, no prudence or circumfpeition
““ of condui?, thould tempt a man tQ conclude, that he.
“ may not, at fome time or other, be deeply interefted

T M
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humanize our civil inftitutions. We fhall then
have performed a work for which pofterity will
regard us with gratitude ; and our age will then
ftand a chance of ftill acquiring the fame repu-
tation for humanity and public {pirit, which it
juftly merits for the encouragement it affords to
improvements in the arts and fciences.

To conclude ; It has been the object of this
difcourfe to prove,

That the end of all punifhments is, not to tor-
ment a f{enfible Being, but to prevent the future
commiffion of crimes;

That thofe only can be deemed proper jub}eé?.f
of human punifhments, who have been proved
guilty of offences againft the peace and good
order of fociety ;

That the political enormity of offences, or that
which fixes the proportion of their punifhment,
is to be eftimated by the degree of detriment
they occafion to the ftate;

That the #ature of all punifhments thould be
fo fuited to their refpective offences, as that
they fhall naturally tend to prevent their future
commiflion, by correcting the principles which
gave rife to them:

Fhat the magiftrate has no right to inflict
punithments unneceffarily fevere;

That he ought to be very fparing (if he have
recourfe to them at all) in the ufe of capital

punifbments ;
And
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And that in every inftance he ought to appoint
only fuch fanctions to his laws, as fhall be sdp-
guate, and no more than adequate, to prevent the
¢rimes which are the objeéts of them. _

If, in the courfe of this flight Effay, any thing
has beén offered in the leaft degree worthy the
attention of this refpectable Society, and more
efpecially, if it fhould be the means of furnithing
agreeable and ufeful topics of debate, its end
will be anfwered, and its author {atisfied.

Mem. The rule, ¢ That the meafure of punifhment
“¢ fhall be fuch as may be adequate to the prevention of
¢ the offence,” muft only be extended to fach offences.
as it is in the magiftrate’s power to prevent without
occafioning a greater evil than will arife from jts permif-
fion. Judge Blackftone happily obferves, *“ The damage
““ done to our public roads by loaded waggons is univer-
“ fally acknowledged, and many laws have been made
** to prévent it, none of which have proved effeGual.”’
But it does ot therefore folloaw that it awould be Juf in the
legiflature ta inflie? death upon every obftinate carrier who
defeats or eludes the provifions of former fatutes,
Vol. 1V, p. 10.
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